CHAPTER VI

FREEDOM OF EXPRESSION AND THE ELECTORAL PROCESS: THE CASE OF

OPINION POLLS AND EXIT POLLS

A.
Introduction

1.
Elections are one of the pivotal times for participation in government and democratic life. Suffrage is an essential mechanism in representative democracies through which the people not only elect their governors, but also accept or reject the policies and direction of government, and in general express their will.

2.
Elections are tightly linked to freedom of expression and information as it is essential for citizens to have as much information as possible to make a decision in casting their votes. Accordingly, free circulation of facts, ideas, and opinions is crucial. Unquestionably, the most common way for citizens currently to inform themselves is through the media.

3.
During elections, therefore, freedom of expression is particularly important. However, certain restrictions are often placed on this right during political campaigns and at the elections. Among the most common are restraints on campaign spending and duration, regulations on partisan propaganda, and bans on dissemination of opinion polls and exit polls. 

4.
The Inter-American Court of Human Rights (hereinafter, Inter-American Court) and the Inter-American Commission on Human Rights (hereinafter, IACHR) have found that freedom of expression is an indispensable requirement for the very existence of a democratic society. The Inter-American Court, furthermore, has held that, owing to the importance of this right, it is essential to protect and ensure its exercise in political debate during the electoral process.
 In light of these principles, the Office of the Special Rapporteur for Freedom of Expression has decided to address the issue of restrictions on election polls and their impact on freedom of expression. The purpose of this activity is to analyze the main doctrinal and jurisprudential trends on a matter that is certainly more complex than it appears at first sight. Without pretending to be exhaustive, this report seeks to make a contribution to the issue which could be expanded and added to in the future through concrete studies on particular situations. 


5.
Given the lack of inter-American jurisprudence in this sphere of freedom of expression, the Office of the Special Rapporteur has chosen to explore its possible boundaries through a comparative study of the case law of local tribunals in Europe and the Americas, in compliance with the mandate of the Heads of State and Government conferred at the Third Summit of the Americas held in Quebec, Canada, in April 2001.
 During the Summit, the Heads of State and Government ratified the mandate of the Special Rapporteur for Freedom of Expression, and further held that the States “will support the work of the Inter-American System of Human Rights in the area of freedom of expression, through the Special Rapporteur for Freedom of Expression of the IACHR, will proceed to disseminate comparative case law studies, and will further endeavor to ensure that national laws on freedom of expression are consistent with international legal obligations.

B.
Political rights, freedom of expression and democracy 

1.
The protection of electoral rights in international instruments

6.
While elections are not enough to guarantee the existence of a democracy in the full sense of the term,
 without an open contest for power among social forces and political groups it is impossible to talk about a democratic regime. Hence all definitions of democracy, even minimal ones,
 consider the existence of free and regular elections to be a requirement sine qua non in order to be able to classify a regime as democratic. Thus, for example, for Italian political philosopher, Norberto Bobbio, democracy is "a set of procedural rules for arriving at collective decisions in a way which accommodates and facilitates the fullest possible participation of interested parties."
 Therefore, the realization of democracy, in the first place, presupposes acts of will on the part of the citizenry; second, these acts of will must be carried out freely; and, finally, those decisions, which materialize from elections, require the participation of as many citizens as possible.
 

7.
In the inter-American system, the right to take part in government through elections enjoys ample protection. Article 20 of the American Declaration of the Rights and Duties of Man (hereinafter, the American Declaration), approved by the Ninth International Conference of American States in 1948, provides that “every person having legal capacity is entitled to participate in the government of his country, directly or through his representatives, and to take part in popular elections, which shall be by secret ballot, and shall be honest, periodic and free.”

8.
For its part, Article 23 of the American Convention on Human Rights (hereinafter, American Convention), adopted at San José, Costa Rica on November 22, 1969, and in force since July 18, 1978, provides that every citizen shall enjoy the right “to take part in the conduct of public affairs, directly or through freely chosen representatives” and “to vote and to be elected in genuine periodic elections, which shall be by universal and equal suffrage and by secret ballot that guarantees the free expression of the will of the voters.”

9.
The same occurs in the framework of the universal system for protection of human rights. Thus, the Universal Declaration of Human Rights adopted by the General Assembly of the United Nations on December 10, 1948, provides at Article 21 that “[e]veryone has the right to take part in the government of his country, directly or through freely chosen representatives.” It also states that “[t]he will of the people shall be the basis of the authority of government; this will shall be expressed in periodic and genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or by equivalent free voting procedures.”
 
10.
In the same fashion, Article 25 of the International Covenant on Civil and Political Rights,
 which was opened for signature, ratification, and accession on December 16, 1966, and entered into force on March 23, 1976, provides that all citizens shall have the right and opportunity “[t]o take part in the conduct of public affairs, directly or through freely chosen representatives” and “[t]o vote and to be elected at genuine periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the electors”.

2.
The importance of freedom of expression in the electoral process


11.
As mentioned, freedom of expression is particularly important in electoral processes since, in order to be able to make free and rational decisions, it is necessary for citizens to have as much information as possible on the candidates, their proposals, and the political context as a whole.


12.
That is what the Inter-American Court found when it ruled that freedom of thought and expression is an essential tool for the formation of voters’ opinions. It is also a genuine means for analyzing the political platforms of the various candidates, and permits greater disclosure and oversight of the future authorities and their administration.

13.
The Inter-American Court notes that “the formation of the collective will through the exercise of individual suffrage is nurtured by the different options proposed by political parties through the candidates that represent them. Democratic debate requires the free circulation of the ideas of and information on those candidates and their political parties by the media, candidates themselves, and anyone who wishes to express their opinion or provide information. It is essential for everyone to be able to question and enquire about the capacity and suitability of candidates, as well as to disagree with and oppose their proposals, ideas and opinions, so that voters can form an opinion in order to vote.” It is because of this crucial role that freedom of expression plays at the time of elections that the Inter-American Court considers it indispensable to protect and ensure this right in the political discussions that precede the government elections.
 


14.
In the same way, the European Court of Human Rights (hereinafter, the European Court) has determined that the two rights are interrelated and that freedom of expression is one of the “conditions” necessary to “ensure the free expression of the opinion of the people in the choice of the legislature.” Therefore, it is particularly important for opinions and information of every kind to be allowed to circulate freely in the period leading to elections.

15.
Certainly, for the Inter-American Court, the exercise of political rights and freedom of thought and expression are intimately linked and mutually strengthening. By the same token, the European Court held that free elections and freedom of expression, in particular political debate, together form the foundations of any democratic system.

C.
Electoral polls and exit polls


1.
Concept and history

16.
The Office of the Special Rapporteur has reiterated that the media strengthen democracy through the exercise of freedom of expression.
 During elections there are different ways in which the media can encourage the public participation that is essential in democratic development: by providing information on government performance, providing guidance to voters on how to exercise their rights, reporting on campaign progress, offering a platform for political parties to spread their message among the electorate, and enabling candidates to debate with one another.
 


17.
Electoral surveys and their publication are one of the rites of modern political campaigns. Opinion polls are regularly broadcast by the media, used by politicians in preparing decisions and refining campaign strategies, and followed with interest by public opinion.


18.
Conceptually speaking, a poll is a social research technique to determine the opinions and attitudes of a collective by means of a questionnaire that is applied to a small, representative group of its members known as a “sample”.
 Opinion polls are normally used to determine the people’s position on a particular issue, reveal voting intentions, and forecast the outcome of the ballot. Exit polls are surveys carried out on the day of the elections to determine how people have voted; they can also suggest what the final result of the elections could be.


19.
The first-ever opinion poll on record was conducted by a newspaper called The Harrisburg Pennsylvanian in 1824 to verify the preferences of the citizens of Wimiltown, USA. The example was followed in 1880 by a group of newspapers composed of the Boston Globe, New York Herald Tribune, St. Louis Republic, and Los Angeles Times.
 However, the key date is 1936, when the polls of George Gallup and Elmor Roper accurately predicted the outcome of the Roosevelt-Landon election in the United States.
  Thereafter, in particular from the 1960’s onward, polls began to be widely used for electoral purposes by political parties and the media. In Latin America, on the other hand, polls appeared later, and only burgeoned in the transitions from authoritarian government to democracy in the early 1980’s. The long line of political instability and military regimes that were a common feature in the region prevented an activity that requires full freedom to interview the public and disseminate the results.

2.
Possibilities, risks, and limitations of polls


20.
Opinion polls perform important functions in modern society. First, they provide information about the opinions of men and women in a given area; they are also decision making tools for politicians and public officials, as well as for citizens. However, polls can also strengthen oversight of the state by subjecting politicians and government measures to the scrutiny of public opinion.
 During elections, moreover, exit polls also serve the public, who, by obtaining information from other sources, can monitor the authorities and demand an explanation from them and from polling firms in the event of discrepancies in results.

21.
Polls and forecasts are the focus of attention in political campaigns. However, there have been numerous historic blunders. To mention a few, in 1948, all the polling firms predicted the defeat of Harry Truman in the United States; in 1990, most polls predicted the triumph of the Sandinistas over Violeta Chamorro in Nicaragua; in 1970, the polling firms got it wrong when they forecast a Labour victory over the Conservatives in Great Britain.
 Does this mean that opinion polls are worthless? In reality, according to most experts, historically, polls have been correct more often than not.
 Furthermore, different factors that have to do with contemporary political culture –in particular, the disintegration of collective ties and party loyalty – have meant that an increasingly large proportion of voters make up their minds at the last moment, which makes electoral forecasting difficult.
 That said, polls help to understand the reality, determine trends, and analyze events in an electoral process.

22.
Polls are also criticized because it is said that they can unduly influence voters, who ought to vote as their conscience dictates. Usually two effects are mentioned: i) polls tend to favor the candidate who is the frontrunner (also known as the “bandwagon effect”) because constituents prefer to vote for the person who looks most likely to win and because they encourage the “tactical” vote, resulting in a so-called “self-fulfilling prophecy”; ii) publication tends to harm the candidate who is ahead in the polls (“underdog effect”) because some electors prefer to support the losing candidate. Another effect mentioned is that it reduces voter turnout because when, according to the polls, the outcome of an election appears clear, people lose motivation and do not go and vote.

23.
The fact is there are no unanimous opinions or conclusive findings on the impact that polls – and, in general, the media – have on audiences.
 There are, on the other hand, an array of theories. The more mechanical visions take the view that candidates can sway voters simply by injecting the right message. The so-called “hypodermic needle” model has been widely criticized and rejected: nowadays, virtually all theoreticians believe that the media are not monolithic forces that impose themselves on a passive, inert, and isolated audience but, rather, that audiences take in the message and recreate and produce meanings according to a particular context and sociocultural dynamic. In contrast to the hypodermic model, for example, the so-called “resonance model” posits that campaign messages operate in consonance with the extant predispositions and sentiments of voters, the most important being partisan identification.
 Certainly, the very idea that the voter decides how he or she will vote without influences is unrealistic.
 And there are many different factors that determine how and why people vote, from partisan identification to structural variables (such as the state of the economy), or the impact of political campaigns and opinion polls. 

24.
Other critics mention the danger that surveys can be manipulated or distorted. Quite apart from the margin of error to which all polls are naturally subject, opinion polls can be manipulated in different ways, such as through selection of questions, sample, and timing.
 To reduce this danger many countries adopt laws requiring the media, whenever they publish opinion polls, to provide certain information on the firm that conducted them and how they were carried out.
 In this context, as with everything that relates to the publication of information, it is crucial for the media to behave ethically and responsibly. Professional coverage of opinion polls entails asking a set of key questions about them, inter alia: Who conducted the survey? When was it carried out? What was the sample size? What is the margin of error? How do the results compare to those of other polls?  That coverage also entails making the answers known to the public.
 There are also ethical standards that apply to pollsters, such as those proposed by the World Association for Public Opinion Research (WAPOR), an organization whose members include the main institutes and firms that carry out public opinion studies. Those standards identify a series of data that pollsters must provide when reporting the findings of any survey they carry out, and serve to put their research into perspective.

25.
Finally, another of the objections made with regard to polls is that the obsession with polls and the media attention they receive has turned political campaigns into a “horse race”, where the focus is on seeing who wins or loses, and not on the discussion of the candidates’ plans and programs.
 These criticisms are usually inscribed within a broader trend of mistrust of the relationship between the media and political processes. Indeed, one group of authors believes that the media have distorted the political process and turned politics into “video-politics,”
 that is, a spectacle based on a war of images and an over-simplification of debate. However, the Office of the Special Rapporteur shares the view held by many other scholars who, while acknowledging the “mediatization” of politics, believe that this complex phenomenon is not due solely to the power of the media, but must be examined in the context of the political culture and the strength of the institutions and political parties in each country.
 


26.
Certainly, the fear that polls can alter electoral processes has prompted different legal responses throughout the world. Most countries place a temporary ban on the publication of opinion polls. The length of this ban varies from country to country: some, such as Bulgaria, the Czech Republic, Italy, and Montenegro, have restrictions of a week or more; others, such as Argentina, Colombia, or Poland, have 24-hour bans. Finally, the Office of the Special Rapporteur wishes to draw attention to the fact that many countries, such as the United States, Germany, Australia, Austria, Belgium, Brazil, Denmark, Finland, Ireland, India, Japan, New Zealand, Norway, South Africa, Sweden, Thailand, or the United Kingdom, impose no legal restrictions.


27.
Different restrictions are also applied to the publication of exit polls, and some countries prohibit disclosure of these results until the ballot boxes have closed or until a certain period of time after they close has passed. Again, the length of the ban varies according to the particular country.
 In this case, the most common justifications put forward have to do with the need to ensure peaceful voting, to avert possible tensions caused by contradictory information, to prevent voters from being misled by results that could later change, or to stop unofficial results from influencing voters who have not yet cast their ballot, in particular in countries with different time zones.
 

28.
One of the most difficult issues to decide – in particular in the case of pre-electoral polls – is the length of bans. How many days’ blackout is reasonable? In the first place, as we shall see further on, lengthy bans – of a month or a week, for example – have been considered to infringe freedom of expression. However, if one considers that polls exert an undue influence on the electorate and, therefore, their publication should be restricted, how long should information from polls be kept from the public so that they can reach an independent opinion? In this case, one or two days could be insufficient. As mentioned in the Media and Elections Handbook published by the Council of Europe, if the elections are on a Sunday, the voters can still remember the polls that were published on the Friday.
 It would seem, therefore, that there is a difficult paradox to solve.

29.
On this point, the Office of the Special Rapporteur considers that this question should be analyzed in the framework of the fundamental roles that freedom of expression plays in the strengthening and consolidation of democratic systems. In this sense, the crucial questions to ask are: To what extent is it possible deliberately to withhold information that voters can use to decide how to vote? Is it fair that politicians and pollsters should be privy to information that the members of the public are not? Apparently underlying this question is the assumption that voters are not mature or intelligent enough to understand and make a judgment on certain matters, a paternalistic concept that does not coincide with the idea of democracy. On the contrary, democracy conceives the individual as “a human being who has the capacity to choose between different options, taking responsibility for the consequences of his/her choices, namely, as a responsible, reasonable, autonomous person.”

D.
Polls and freedom of expression in the European and inter-American frameworks

1.
The European experience


a.
Normative framework and jurisprudence

30.
Freedom of expression is enshrined in Article 10 of the European Convention on Human Rights and Fundamental Freedoms (hereinafter, the European Convention), which provides:

1.
Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.

2.
The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.

31.
Unlike the American Convention, the European Convention does not expressly prohibit prior censorship.


32.
The European Court has not yet dealt with an individual petition that challenges the prohibition of the dissemination of election polls. Nevertheless, in several cases the European Court has analyzed the issue of freedom of expression in relation to electoral processes and established several guidelines for evaluating this question.


33.
In first place, as mentioned, the European Court has held that free elections and freedom of expression together form the bedrock of any democratic system.
 The European Court has determined that freedom of expression is one of the "conditions" necessary to "ensure the free expression of the opinion of the people.” For this reason, it is particularly important in the period preceding an election that opinions and information of all kinds are permitted to circulate freely.


34.
However, the European Court has recognized that in certain circumstances the two rights may come into conflict and it may be considered necessary to place certain restrictions, of a type which would not usually be acceptable, on freedom of expression, in order to secure the free expression of the opinion of the people.
 The Court has found that, in striking the balance between these two rights, the Contracting States have a margin of appreciation.
 

35.
However, in its decisions the European Court has determined that restrictions on freedom of expression are justified provided that they are "prescribed by law", designed to protect one of the interests set forth in section 2, and "necessary in a democratic society". With respect to the need for restrictions to be “necessary”, the European Court has noted that, whilst the adjective "necessary" is not synonymous with "indispensable", neither has it the flexibility of such expressions as "admissible", "ordinary", "useful", "reasonable" or "desirable" and that it implies the existence of a "pressing social need".
 For restrictions to meet a pressing social need they must be proportionate to the legitimate aim pursued.

36.
The specific issue of prohibition of the distribution of electoral surveys was judicially debated in France. In 2001, the French Court of Cassation ruled as invalid an electoral law that forbade the publication of opinion polls in the last seven days before national elections, and the distribution of exit polls until the close of voting.
 The case had been brought in 1997, when – between the first and second round of the parliamentary elections – Le Parisien newspaper published polls while the ban was in effect or told its readers where to find them on the Internet, in clear breach of Article 11 of Law 77-808 of July 19, 1977. The director of the newspaper was sued by the Commission des Sondages – the regulatory body charged with enforcing electoral laws – and the case went all the way to highest French court.

37.
The French Court of Cassation found that the 1977 law violated Articles 10 (freedom of expression) and 14 (prohibition of discrimination)
 of the European Convention.
 According to the Court, the ban on the publication of opinion polls in the last week before an election was incompatible with the provisions at Articles 10 and 14 of the European Convention, since the law failed to protect voters’ right to free choice – as had been initially asserted and in keeping with the intention of the legislators – and did not meet any pressing social need, as stipulated by the interpretation of the European Convention.

38.
The Court further found the blackout to be discriminatory inasmuch as modern communications media, such as the Internet, enabled certain press agencies outside the national territory to broadcast opinion poll results in the last week prior to the election, while domestic agencies were prohibited to do so. 


39.
Following the decision of the Court of Cassation, the French Senate initiated its own investigation of the law and concluded that the week-long ban was contrary to freedom of information because it enabled the media to base their reporting on the polls, but withheld the source of their information (i.e. the polls) from the public.
 The Senate also concluded that modern communication technologies made the information blackout less effective, since the information could be published in other countries and accessed via cable or the Internet.
 Accordingly, the new law passed in 2000 replaced the week-long prohibition with a ban of 24 hours.

b.
The Council of Europe and election coverage

40.
The Council of Europe has been making significant strides in efforts to regulate certain aspects related to freedom of expression and the European Convention. In 1999, the Council adopted a number of recommendations on media coverage in which it sets out certain guidelines that are worth examination.

41.
In the document, the Council of Europe reaffirms the importance of the editorial independence of the media in election periods. However, it notes that particular attention should be paid to certain specific features – including dissemination of opinion polls. 

42.
In that connection, the Council recommends that all regulatory or self-regulatory frameworks should ensure that the media, when disseminating the results of opinion polls, provide the public with sufficient information to make a judgement on the value of the polls. In particular, the Council holds, such information could: a) name the political party or other organization or person which commissioned and paid for the poll; b) identify the organization conducting the poll and the methodology employed; c) indicate the sample and margin of error of the poll, and, d) indicate the date and/or period when the poll was conducted. According to the Council, and in keeping with the principle of editorial independence, all other matters concerning the way in which the media present the results of opinion polls should be decided by the media themselves.

43.
The Council finds that any restriction forbidding the publication or broadcasting of opinion polls on voting day should be compatible with the right to freedom of expression enshrined in the European Convention. With respect to exit polls, the European Council says that Member States may consider prohibiting reporting of such polls until all polling stations in the country have closed.
 

44.
The Council of Europe underscores the important role of self-regulatory measures by media professionals themselves – for example, in the form of codes of conduct – to ensure responsible, accurate, and fair coverage of electoral campaigns.
 A clear example of what it proposes can be found at the BBC (British Broadcasting Corporation), one of the most prestigious media organizations, which has clear internal guidelines on reporting the findings of opinion polls and the publication of exit polls.
 Inter alia, the BBC’s guidelines include:

-
Do not lead a news bulletin or programme simply with the results of a voting intention poll;

-
Report the findings of voting intention polls in the context of trend;

-
Do not rely on the interpretation given to a poll's results by the organisation or publication which commissioned it;

-
Always report the expected margin of error; the organisation which commissioned the poll; the organisation which carried it out; the methodology employed, and the dates of the fieldwork;

- 
No opinion poll may be published on the day of the election until the polls close, or in the case of a European election, all the polls have closed across the European Union.

45.
Such self-regulatory guidelines as the BBC has established are consistent with what the Office of the Special Rapporteur has held: there are many ways in which the media can raise the level of professionalism and ethical responsibility to the public without the need for the State to impose legal restrictions and penalties.
 In its report titled, “Media Ethics”, the Office of the Special Rapporteur concluded that, “[t]he government must refrain from placing restrictions on the media that are designed to promote ethical behavior. Given the freedom to choose how and what to report and the education necessary to make ethical decisions, the media will become more responsible.”

46.
In this connection, Principle 6 of the Declaration of Principles on Freedom of Expression, adopted by the Inter-American Commission at its 108th Regular Session in 2000, provides that, “journalistic activities must be guided by ethical conduct, which should in no case be imposed by the State.” As regards the concern related to lack of professionalism, the Office of the Special Rapporteur has said: "[M]edia are primarily responsible to the public, and not to the government. […] Having said that, the Office underscores that both journalists and media owners should be mindful of the need to maintain their credibility with the public, a key to their survival over time, and of the important role of the press in a democratic society. So, the media should take up the challenge of self-regulation, which will impede any threat of imposing legal sanctions for journalistic decisions that are based essentially on subjective insights or professional judgment. Such sanctions are invalid because they have the effect of inhibiting the media and preventing the dissemination of information of legitimate interest to the public.”

2.
The inter-American experience

47.
As we have seen, for the Inter-American Court, freedom of expression plays an essential role in electoral processes, and it is indispensable to protect and ensure this right in political discussions that precede elections.

48.
To date, however, neither the Inter-American Commission on Human Rights nor the Inter-American Court have decided cases that specifically concern restrictions on election polls and their impact on freedom of expression. For that reason, the Office of the Special Rapporteur includes in this section decisions of local tribunals that have examined this issue. In this way, moreover, the Office of the Special Rapporteur carries out the mandate conferred by the Heads of State and Government at the Third Summit of the Americas to carry out and disseminate comparative studies on jurisprudence.


a.
Domestic jurisprudence of the countries

i.
Colombia 

49.
In 1993, the Constitutional Court of Colombia examined a petition that alleged unconstitutionality of a prohibition against the dissemination of electoral surveys that was in force in the country. The challenged provision – Article 23(2) of Law 58 of 1985 – provided that “in the last 30 days before an election, no media organization shall disseminate any opinion polls that show the level of citizen support for the candidates or predict the outcome of the election.”
 

50.
In its ruling, the Court found that the disputed provision constituted an act of censorship that infringed, on one hand, the right of citizens to receive information, and, on the other, the right of the media to exercise their right to report news in their possession. According to the tribunal, that ban also violated the right to freedom of expression because it prevented expression of the opinion of those surveyed.
 For the Court, the dissemination of surveys did not jeopardize public order, privacy, or the common good, and therefore the restriction lacked any valid justification. 

51.
In his defense of the disputed rule, the Minister of Communications of Colombia had argued that the State had to ensure that, in addition to being truthful and objective,
 information was timely. The Court, on the other hand, considered that the 30-day restriction was unfair, inappropriate, and, indeed, untimely for the precise reason that it deprived the citizenry of access to information of public interest – that is, people’s opinions of their candidates and their proposals – at a time when they most needed it to reach a political decision. “The media, as holders of the right to provide information, and the public, as holders of the right to information, are entitled to know and disseminate the receptiveness of the public to the ideological programs and activities of candidates to government office, in particular at times when such information is most important, such as the run-up to an election. It should be recognized that in a modern democracy, one of the most suitable mechanisms for this purpose is precisely that of opinion polls”, the Court said. 

52.
The Colombian Court also mentioned one of the arguments usually put forward to justify restrictions of this type: the risk of manipulation. In this connection, the Court said that fundamental rights cannot be curtailed to avert a hypothetical wrong lest a greater wrong be committed; that is, “to deny the democratic nature of the rule of law.” As the Court found, “The acceptance of democracy entails the acceptance of this regime with all of its inherent risks.” In the case of Colombia, according to the Court’s ruling, the risk of manipulation in the dissemination of opinion polls was prevented by the provision contained in the part of Article 23 not disputed by the plaintiff, which provides that “any electoral opinion poll to be published or broadcast shall be done so in full and shall expressly name the individual or legal person who conducted it, the source of their information, the type and size of the sample, the concrete issue or issues to which it refers, the area and date or period of time in which it was carried out, and the estimated margin of error." Given such provisions, said the Court, a ban is pointless.

53.
However, the Court held that it was reasonable to impose restrictions a few days beforehand. In the decision, the Court left the door open for legislators to determine a “reasonable margin for reflection” so that voters may consider and decide how to vote “calmly and without outside pressure from the media.” Indeed, it ratified that opinion in its 1994 evaluation of the constitutionality of Article 30 of the “Basic Law on Political Parties and Movements,” which provides that “on the day of the elections, the media shall not divulge forecasts based on data received, nor disseminate the results of polls on how persons decided to vote or based on statements from voters as to how they voted or intended vote on the day of the elections.” In its decision,
 the Court found the rule to be constitutional based on the following arguments:
 “It is clear that the divulgation of polls and predictions on voting behavior on the day of the elections may interfere with the normal and free evolution of the respective contest and give rise to errors or mistaken information that could mislead or discourage voters. On election day, when citizens secretly exercise their right of suffrage and determine the democratic direction of the country, any voice that is not the voice of the people shall remain silent.”
54.
Finally, the Court found that the ban under review was innocuous since the same opinion polls could be broadcast by foreign radio stations. In addition to being ineffective, the prohibition would appear to have been counterproductive, inasmuch as “it would seem to encourage the circulation of covert information, rumors and speculation, whose objectiveness is impossible for the State to control.”

ii.
Paraguay

55.
In 1998, the Supreme Court of Justice of Paraguay
 upheld the constitutionality of a law that banned publication of opinion polls in the final 15 days before the elections and dissemination of exit polls until an hour after the polls had closed.

56.
The action was brought by Teledifusora Paraguaya, which challenged Articles 305 and 306 of the Electoral Code. The former article prohibits “the dissemination of the results of opinion polls over the 15 days immediately before the day of the elections” and provides that “publications shall contain the appropriate technical specifications.”
 The latter prohibits “dissemination of the exit poll results, until an hour after the polls have closed.”

57.
In its ruling, the Court held that there was an “indisputable public order motive” for the ban. The Court found that in no part did the code stipulate the methodology for opinion polls, and that, accordingly, those methods included the ones that were “most reliable and easy to verify”, as well as those that could induce “false appearances or manipulation of opinions.” According to the Court, the limitation – intended to maintain the “purity” of voters’ opinions – was compatible with the Constitution. The Court held that while perhaps there could be room for discrepancy with the length of the period of 15 days established for the ban, this was a secondary feature that depended on the opinion of the legislature with regard to timing and reasonableness.

58.
The vote of the dissenting judge,
 who cited several arguments advanced by the Colombian Court in the above-described case,
 argued that bans on pre-electoral opinion polls ran contrary to the right to freedom of expression
 and information guaranteed in the Paraguayan Constitution.
 “I find no reference to any cardinal principle IN OPPOSITION to the publication of opinion polls. Quite the contrary, what I find are principles IN FAVOR OF THEIR PUBLICATION”, said the vote of the dissenting judge.
 According to this opinion, the fear of manipulation is not enough to infringe freedom of expression and information, which are also valuable interests for a democracy. Furthermore, the dissenting judge made an interesting observation: the disinformation effect that manipulated and fraudulent opinion polls may cause occurs “from the day they are published, at any time”, and, therefore, any prohibition would also be pointless.

59.
With respect to exit polls, on the other hand, the dissenting judge also voted to reject the unconstitutionality of the provisions. Echoing the observations of the Colombian court in the above-described case,
 the judge held that on the day of the elections “any voice that was not the voice of the people should remain silent” and that all the guarantees necessary should be provided for the exercise of the right of suffrage.

iii.
Peru

60.
In 2001, the Constitutional Tribunal of Peru examined a petition of unconstitutionality against the prohibition of election polls.
 The action had been brought by the Office of the Ombudsman and challenged the second paragraph of Article 191 of the Organic Law on Elections, which provided, “On the day of the election the only projections that may be disseminated are those based on samples of the election returns after the dissemination of the results of the first quick count conducted by ONPE or after 22:00 hours, whichever occurs first."

61.
In the first place, in interpreting the provision, the Tribunal found that the restriction only referred to the distribution of projections based on surveys – not on the surveys themselves – and only projections based on samples of election returns, while all other opinion polls were permitted. In other words, in the case under review, what was at stake was not the conducting and dissemination of the results of surveys of election returns by polling firms, but only the dissemination of projections. Accordingly, the Tribunal held that what the provision prohibited was the “right to freedom of thought” enshrined in the Constitution, since it denied the right to interpret the results, something that runs contrary to the right to freedom of thought and expression guaranteed in the Peruvian Constitution.
 Bearing in mind that any limitation on freedom of expression must be analyzed restrictively, the Court assessed whether the restriction was necessary, legitimate, and proportionate.

62.
The Peruvian Congress had stated that the restriction was necessary to preserve domestic order and to protect faith in the official results and the electoral process. According to the Congress, as the results of polling firms usually differ from the official tally, the dissemination of projections could give rise to baseless expectations and unrest in the population.
 

63.
Against the first argument, the Peruvian Constitutional Tribunal found that while domestic order is a constitutionally protected interest of such importance that in certain cases it may constitute a valid reason to curtail the right to information, that only occurs, according to constitutional doctrine, when there is grave and imminent danger of public unrest. This is so, the Tribunal said, because of the privileged position that freedom of expression and information occupies in the pyramid of constitutional rights and the workings of democracy.

64.
Following that line of reasoning, the members of the Tribunal ruled that there was no grave, present, and imminent danger that warranted the restriction. The Tribunal found that the great majority of the population knew that opinion poll results were not accurate and that they should peacefully await the official election results.
 Furthermore, the possible danger that the citizenry could be misled could be avoided by requiring pollsters to inform the public of any inaccuracies in the information divulged.

65.
With respect to the second reason provided as justification for the restriction – to protect the credibility of the government office in charge of the election results – the Tribunal found, precisely, that it was important that the citizenry be informed by other sources in order to monitor the authorities and demand explanations from them and from polling firms in the event of discrepancies in the results. In this sense, the Court said that opinion polls represented an important “mechanism to monitor the acts of the agencies in charge of the electoral process, and, to that extent, the transparency of the election.”

66.
Finally, the Tribunal advanced an interesting argument that is worth mentioning. The members of the Tribunal held that the provision in question not only jeopardized freedom of expression but also violated the principle of equality enshrined in the Peruvian Constitution and international instruments.
 As the ban was confined only to Peruvian territory it did not cover the projections put out by foreign press agencies, which could be obtained on the Internet or by cable television. Therefore, the Court said, the prohibition in place would have the result of enabling a minority of the population to access these media, at the time still an exclusive privilege, while the majority could not.


67.
In the words of the Tribunal, “Essentially, the circumstances that determine into which of the two segments the citizen falls as far as access to the Internet is concerned, are (…) their economic condition or means and cultural background; economic because access to those media entails the payment of services the cost of which are not precisely within the economic possibilities of the entire population; and cultural, because access to the Internet requires basic technical grounding or training, which vast segments of the Peruvian population still lack, bearing in mind, in that connection, that Peruvians remains predominantly “computer illiterate”. Put in such terms, the constitutional problem consists of the fact that access to the aforementioned information (the right to information) depends on access (or the lack thereof) to certain media (the Internet and cable television), which, in turn, is subject to the economic and cultural circumstances of each person.”


68.
For all of these reasons, the Constitutional Tribunal found the challenged provision to be unconstitutional.

iv.
Argentina


69.
In 2005, the Supreme Court of Justice of Argentina examined the validity of a law that placed a temporary restriction on the dissemination of pre-electoral opinion polls and a ban on disclosure of exit polls.
 The case concerned Article 5 of Law 268 of the City of Buenos Aires, which provides that, "It is prohibited, from the final 48 hours before the opening of the polls until three hours after the close of the polls, to disseminate, publish, comment on, or make references to the results of electoral surveys via any medium". The case was initiated by an amparo petition lodged by Asociación de Teleradiodifusoras Argentina (A.T.A.) and Asociación de Radiodifusoras Privadas Argentinas against the city government.

70.
In a dissenting vote,
 two of the judges questioned the validity of the ban on exit polls with arguments similar to those expressed by the Constitutional Tribunal of Peru. Basically, the judges held that the reasons mentioned to justify the ban – to avoid confusion and social tension, and ensure the reliability of information – revealed a “groundless paternalism” on the part of the State. Indeed, the judges said, it is up to the people to judge the merits of information received; anything to the contrary is incompatible with a republican and democratic vision. The judges held, “No one is asking the State to protect us from errors that pollsters may make with regard to how the citizenry has voted. Let them enjoy their accuracies and suffer for their inaccuracies. Society will value or dismiss them, according to which candidates move up. What the Constitution does not permit is to prevent the people, on the pretext of protecting them, from receiving and weighing up information, and thereby deny activities that are their sole purview.” For these reasons, according to the dissenting vote, the blackout on exit polls could not be regarded as a necessary restriction to protect a public interest, and was unconstitutional.


71.
However, the majority ruled in favor of the validity of the aforementioned provision, which contains two prohibitions. With respect to the first – on the publication of polls within the final 48 hours before the elections – the Court held that the protected legal interest was the public tranquility “that the electorate must have in order to cast their vote according to the dictates of their conscience, without external influences of any kind and without anyone having the possibility to sway their preference toward a particular political party.” The highest Argentine tribunal said that the provision protected the optimal space for reflection that all voters need before they vote, even though, admittedly, there were no certainties as regards the degree of influence of opinion polls. And the provision essentially placed the right to exercise freedom of choice above the unrestricted exercise of the right to freedom of expression.  The Court was of the opinion that the law was part of the mechanisms imposed to preserve the “purity of suffrage”. By the same token, other constraints – such as restrictions on political party finance, on the length of the electoral campaign, or the ban on proselytism by candidates for a certain time, among others – are also designed “to protect the voters from confusion and undue influence” in order to safeguard the integrity of the electoral process. Furthermore, according to the opinion contained in the vote of one of the judges, the constraint would not deprive voters of information already in their possession.


72.
As to the second ban – the blackout on exit polls – the Supreme Court held that the provision sought to prevent any alteration to voting before the polls closed and to ensure the right of those yet to vote. The Court said, "The three-hour ban following the close of the polls is intended to prevent claims of victory based on information that could later prove wrong or, if accurate, that could unduly influence the electorate." In addition to preventing voters from being influenced by opinion polls, the rule seeks to avert the tension “that can be generated by conflicting information and confusion between official factual data and mere speculations, which, ultimately, only serve to give less credibility to the final official information if it contradicts the results of exit polls.” 

73.
Therefore, the Argentine court concluded that this “briefest” of restrictions on the dissemination of exit polls did not infringe freedom of expression. One of the judges noted in his vote that “[t]he vitally important function of the press in the electoral process is not impaired by that limitation, particularly if we bear in mind that the coverage of elections cannot be confused with the coverage of a horse race or a soccer match in terms of the importance of or need for “instantaneousness” in transmitting the information.


v.
Canada

74.
In 1998, the Supreme Court of Canada analyzed the constitutionality of a legal provision prohibiting the publication and dissemination of electoral surveys in the final three days before an election.
 The case was brought by Thomson Newspapers Company, which owns several publications and held that the ban introduced by the Elections Act,
 infringed the freedom of expression enshrined in the Canadian Charter of Rights and Freedoms.
 

75.
The Canadian tribunal found that the restriction imposed a complete ban on political information at a crucial time in the electoral process, which interfered with the rights of voters who want to access information necessary to exercise the right to vote, and with the rights of the media and pollsters to provide it.
76.
The Canadian government had argued that the Act was designed to protect voters from the potential influence of exposure to inaccurate polls, by providing a period for critical reflection. The Court found that, to be justified, the restriction must impair freedom of expression as little as reasonably possible in order to achieve the legislative objective, and that the impairment must be “minimal”, in other words, the least intrusive option. According to the Court, none of these conditions was met and, therefore, the provision was ruled unconstitutional.

77.
In first place, the Court considered that the government was not dealing with a vulnerable group. On the contrary, the Court found that voters must be presumed to have a certain degree of maturity and intelligence and that they can learn from experience and make independent judgments about the value of the information they receive. According to the majority opinion, “[I]nformation which is desired and can be rationally and properly assessed by the vast majority of the voting electorate [cannot] be withheld because of a concern that a very few voters might be so confounded that they would cast their vote for a candidate whom they would not have otherwise preferred.[…] [T]he government cannot take the most uninformed and naive voter as the standard.”

78.
The Court also found insufficient evidence to conclude that voters were in danger of manipulation or abuse because of a conflict of interests since, according to the Court, neither the media nor polling organizations had per se an interest in disseminating inaccurate polls. Furthermore, there was no conclusive evidence to determine that opinion polls had a negative impact on the democratic electoral process. Therefore, the restriction was unwarranted. 

79.
The Canadian court considered that other measures less intrusive to freedom of expression could have been adopted to protect the public from inaccurate polls, such as a provision that required the publication of information on the methodology used. The Court noted that the provision in question was overbroad because the ban included polls with acceptable standards of accuracy. The Court also found that the provision was not effective because it did not adequately protect voters from potential misapprehensions caused by polls that did not reveal their methodology. 

80.
The ruling of the Court prompted a legislative reform in Canada reducing the ban on publication of opinion polls prior to the close of the polls. 

vi.
Mexico

81.
The State of Coahuila has a law that governs political institutions and electoral procedures in the State. Article 192 of this new law, published in the State’s Official Gazette of November 16, 2001, regulates opinion polls conducted during electoral periods in the following terms:

No public opinion polls may be carried out nor their results disseminated in the final three days before, or on the day of, the elections without prior authority from the Institute. In order to grant authority to conduct polls, the General Council must study the methodology proposed by the applicant and set a bond in an amount equivalent to at least 28,000 legal minimum wages in force in the State capital. In the case of higher education institutions officially recognized in accordance with pertinent provisions, the bond mentioned herein shall be in an amount equivalent to at least 9,300 legal minimum wages in force in the State capital. 

The bond shall guarantee that the results of the poll are not disseminated before 20:00 hours on the day of the elections, as well as observance of the methodology approved for the poll. Any breach will result in the encashment of the bond in favor of the Institute, without prejudice to other applicable sanctions.

82.
One of the main political parties in Mexico, Partido Acción Nacional (PAN) lodged a petition with the Mexican Supreme Court challenging the constitutionality of several articles of the law in relation to the federal constitution. With respect to Article 192, the PAN held that it infringed freedom of expression guaranteed by Article 7 of the Mexican Constitution. On February 19, 2002, the Supreme Court of Justice of the Nation (hereinafter the “Supreme Court”) issued its decision on the PAN’s petition, declaring the article constitutional. The Supreme Court found that the Constitution recognized not only the right to freedom of expression, but also the right to the objectiveness, certainty, impartiality, and independence of the electoral process, and that Article 192 acted as a guarantee of those electoral principles.

b.
Standards for interpretation of limitations on electoral polls in light of Article 13 of the American Convention

83.
As mentioned, given that the Inter-American Court has yet to decide a case on the question of whether restrictions on electoral surveys respect the standards of protection for freedom of expression provided by the inter-American system, the Office of the Special Rapporteur proposes to mention a number of guidelines to bear in mind in evaluating such laws.

84.
The right to freedom of expression is enshrined in several instruments in the framework of the inter-American system for the protection of human rights. In the first place, the American Declaration refers to the right to freedom of expression in Article 4:

Every person has the right to freedom of investigation, of opinion, and of the expression and dissemination of ideas, by any medium whatsoever.

85.
For its part, the American Convention recognizes the right to freedom of expression in Article 13, which provides:

1.
Everyone has the right to freedom of thought and expression. This right includes freedom to seek, receive, and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing, in print, in the form of art, or through any other medium of one's choice.

2.
The exercise of the right provided for in the foregoing paragraph shall not be subject to prior censorship but shall be subject to subsequent imposition of liability, which shall be expressly established by law to the extent necessary to ensure: a)    respect for the rights or reputations of others; or, b) the protection of national security, public order, or public health or morals.

3.
The right of expression may not be restricted by indirect methods or means, such as the abuse of government or private controls over newsprint, radio broadcasting frequencies, or equipment used in the dissemination of information, or by any other means tending to impede the communication and circulation of ideas and opinions.

4.
Notwithstanding the provisions of paragraph 2 above, public entertainments may be subject by law to prior censorship for the sole purpose of regulating access to them for the moral protection of childhood and adolescence.

5.
Any propaganda for war and any advocacy of national, racial, or religious hatred that constitute incitements to lawless violence or to any other similar action against any person or group of persons on any grounds including those of race, color, religion, language, or national origin shall be considered as offenses punishable by law.

86.
Finally, the Declaration of Principles on Freedom of Expression, adopted by the Inter-American Commission at its 108th Regular Session in 2000, contains several principles that should be taken into consideration in weighing possible regulations on freedom of expression.

87.
Principle 1 provides: 

Freedom of expression in all its forms and manifestations is a fundamental and inalienable right of all individuals. Additionally, it is an indispensable requirement for the very existence of a democratic society. 

88.
Principle 2 says: 

Every person has the right to seek, receive and impart information and opinions freely under terms set forth in Article 13 of the American Convention on Human Rights. All people should be afforded equal opportunities to receive, seek and impart information by any means of communication without any discrimination for reasons of race, color, sex, language, religion, political or other opinions, national or social origin, economic status, birth or any other social condition.

89. Lastly, Principle 5 posits: 

Prior censorship, direct or indirect interference in or pressure exerted upon any expression, opinion or information transmitted through any means of oral, written, artistic, visual or electronic communication must be prohibited by law. Restrictions to the free circulation of ideas and opinions, as well as the arbitrary imposition of information and the imposition of obstacles to the free flow of information violate the right to freedom of expression. 

90.
Any evaluation of standards or laws that could have an impact on freedom of expression must start with the recognition that it is one of the most highly valued rights in a democracy.
 The Inter-American Court has reiterated that freedom of expression is a cornerstone upon which the very existence of a democratic society rests. According to the Court, freedom of expression represents “the means that enable the community, when exercising its options, to be sufficiently informed. Consequently, it can be said that a society that is not well informed is not a society that is truly free.”
 


91.
In line with that argument, the Inter-American Court has postulated that freedom of expression plays a crucial role in electoral processes. For the Inter-American Court, freedom of thought and expression is an essential tool for the formation of voters’ opinions and a genuine means for analyzing the political platforms of the various candidates. For this reason, it is crucial to protect and ensure this right, and to permit “free circulation of the ideas of and information on those candidates and their political parties by the media, candidates themselves, and anyone who wishes to express his or her opinion or provide information.”
 


92.
Upon examining possible regulations on electoral surveys, furthermore, it is important to bear different issues in mind. On one hand, Article 13(2) and Principle 5 of the Declaration of Principles clearly prohibit prior censorship and restrictions on the free circulation of ideas and opinions. The Inter-American Court has reaffirmed that Article 13 does not permit prior censorship, except where public entertainment is concerned and exclusively “for the moral protection of children and adolescents."

93.
Restrictions on freedom of expression, therefore, are only permissible through the subsequent imposition of liability, which must be expressly established by law, where the ends sought to be achieved are legitimate, and the means for establishing liability are necessary to achieve those ends.
 In this connection, the Inter-American Court has found that “the legality of restrictions imposed under Article 13(2) on freedom of expression, depend upon a showing that the restrictions are required by a compelling governmental interest. Hence if there are various options to achieve this objective, that which least restricts the right protected must be selected. Given this standard, it is not enough to demonstrate, for example, that a law performs a useful or desirable purpose; to be compatible with the Convention, the restrictions must be justified by reference to governmental objectives which, because of their importance, clearly outweigh the social need for the full enjoyment of the right Article 13 guarantees [and they] must be so framed as not to limit the right protected by Article 13 more than is necessary.”
 

94.
Accordingly, as the Inter-American Court found, “the restriction must be proportionate to the interest that justifies it, be closely circumscribed to the accomplishment of that objective, and interfere as little as possible with the effective exercise of the right to freedom of expression.”

95.
The Office of the Special Rapporteur has held that the standards that barred the publication of opinion polls in the last 10 days before elections were examples of prior censorship that were incompatible with the provisions of Article 13(2) of the Convention.
 In this sense, the Office of the Special Rapporteur has postulated that “[t]he rules establishing the principles governing election polls should always be intended to strengthen the unfettered circulation of information.”

96.
Another of the principles that should be borne in mind is that of nondiscrimination. As Principle 2 of the Declaration of Principles provides, “All people should be afforded equal opportunities to receive, seek and impart information.” In the same way, the Inter-American Court has found that “in a democratic society [it is necessary to] guarantee the widest possible circulation of news, ideas and opinions as well as the widest access to information by society as a whole.”
 In that respect, it is important for government rules not to have the effect of allowing some sectors to access certain information on the elections, while denying the same possibilities to others because they lack access to certain media.

97.
Finally, it is essential for the media to act with professionalism and responsibility in handling information, which – as in the case of election polls – has a direct impact on the political life of countries. The best way to accomplish that objective is through the adoption of domestic ethical standards and self-regulation. As Principle 6 of the Declaration of Principles provides, “Journalistic activities must be guided by ethical conduct, which should in no case be imposed by the State.” The Office of the Special Rapporteur has reiterated that the media are primarily responsible to the public, and not to the government.
 Accordingly, the public should have the final authority to judge the behavior of the media.

� This chapter was made possible through the assistance of Eleonora Rabinovich, who provided the research and prepared the first draft. Ms. Rabinovich recently graduated with a master’s degree in Latin American and Caribbean Studies from New York University. She was an intern at the Office of the Special Rapporteur in 2005. The Office thanks her for her contributions.
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